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DEDUCTION 


Wherein is proved by moſt clear Arguments, 


THAT THE | 
RIGHT of DEVOLU TION 


Hath no Place among Soveraign Princes 
of the Loyvy CounTazrs, as ſome. 
have gone about to-perſwade: And that the 
Delay of Paying the French Queen's 
Dowry doth not annull 


THE 


RE NUNCIATION 


Which ſhe made atHer 


 MARRIAGE:. 
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(1) 
| HIS 
, Catholick Majeſties Right 
T 0 


| Brabant, &c: Juſtified. 


O Man can be preſumed ige- 
norant of the Diſcourſes 
which are ſpread abroad in 
all places almoſt of France, 
about the right of Sucteſſi. 
| on in theſe Provinces, after 
| :the death of Philip the Fourth the Catho- 
lick King ; nor of the private Conſultations 
ſecretly held with ſome Lawyers of the 

Low Countries upon the ſame ſubject; and 
| particularly abott the devolution of the 
| Dutchy of Brabarit, and the breacti of the 

conditions of Marriage, for the nori-pay- 
ment of the Dowry protniſed to the French 
| Queen. All theſe might have beeri neg- 
| Iefted, while they were the diſcourſe of the 
chan people only : Bur left a popular 
errour ſhould make ſorhe bad impteflions in 
the minds of more underſtanding perſons, 
it was thought convenient to lay open the 
folly of theſe queſtions ſo commonly dif 
2 _ cotirs'd 


His Catholick;Majeſties Right 
cours'd of among the common people, and 
point out their errours, and deſtroy the 
toundatjons upon which- the vulgar diſputes | 
and dectits were built. | 406 > + 

They endeavour to no purpoſe therefore 
by overthrowing the agreement made upon 
the Marriage, to open. a Title to the 
Dutchy of Brabant for the Daughter by the 
firſt Marriage, and exclude the Son by the 
ſecond ; as 'it thoſe clauſes of Renunciati- 
on In the ſaid agreement being taken away, 
the Municipal Laws of the Country muſt 
of n:ceflity take place, by which the firſt 
Marriage -difloly*d, the inheritance of the 
ſurviving Parent deſcends:to the iffue of the 
firſt Marriage, and not to that of the ſe- 
cond. -. ... 

For there is nothing more certain, ſct- 
ting aſide the Renunciation, then that the 
Daughter can pretend no Title to ſucceed, 
lo long. as there is an Heir Male living: 
ncither was the Renunciation made -with 
ſuch a proſpe, nor in its ſelf was any ne- 
cefſary tro be made, ., neither had that 
which was in the agreement of Marriagein 
general terms any reſpe& to this, an Heir | 
Male ſurviving the Father, but in regard of 
ſome other remote accidents of collateral 
ſucccſion, 

Te | 


i 


 ToBrabant, &*c. Juſtified... 

The Son by his. own right did enjoy 
this prerogative to: be preferr'd before the 
Daughters : but in caſe the whole maſculine 
line of the King ſhould fail, then a Renun- 
(ciation was in its ſelf neceflary, that the 
elder Daughter ſhould be excluded by the 
younger, or the next Heir of France by the 
more remote of Spain, _.' -: 

If we enquire into the firſt Laws of ſuc- 
ceſlion to the Dutchy of Brabant, we ſhall 
find none more ancient or more firm then 
chat which Philip King of the Romans cſta- 
bliſhed in the year: 1204. in the folemn 
Convention of Eftates at Coblens, in theſe 
words: Inſuper Regia noftrd amtoritate ſtatue 


amus, O* memorato Duci concedimas, ut Fi- 


lie ſue, fi ma(culum heredem non habuerit 
in feudis ſuns libere ei tanquam maſculi ſuc- 
cedant, Moreover we ordain by our Royal 
Autbority, and grant to the aforeſaid Duke of 
Brabant, that his Daughters, for want of 
Heir Male, ſhall ſucceed bim in his inberi- 

tance, as if they were Heirs Males, 
The tenour of which words contain two 
things; Firſt, that till then the Daughters 
ere incapable of ſucceeding in the Dutchy 
of Brabant, ſecing that by a new privi- 
ledge it is granted to them. The ſecond, 
That the Daughters arc not fimply and ab. 
| A 3 ſolutely 
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ſolutely made capable of the ſucceſſion, but 
with this limitation, if the Duke leaves no 
Heir Malcz and therefore if he bath one, 
the ancient and former Laws of the Fe. 
males incapacity remains entire and firm. 
But if Brabant had no proper Laws of 
ſucceſſion, without doubt the Government 
ought to be diſpoſed of according to the 
Univerſal Law of all Nations, wherein all 
that treat of Polity agree, and unanimouſly 
declare, that Kingdoms, Principaliriee, 
and Dipnities, have obſerv'd this order of 
ſucceſſion from their very firſt beginnings; 
that where the Female Scx is not wholly 
excluded from ſucceeding in the Govern- 
ment, they are notwithſtanding only ad-\ 
mitted, when no Heir Male remains to ſuc- 
cced in the Government. Arniſew in his 
Politicks, Cap. 2. Se. 4. N. 11. ſpeaks full 
in this particular ; Jus i= omnibus gentibus 
#ſque & primordiis Regnorum imvaluit , ut 
quamumyvis ſucceſſionis jure utantur, ad fili- 
4s tamen Reipublice gubernacula nun devol- 
vantur , quamdiu mares ſuperſunt, There 
hath been a Law eſtabliſhed among all Na- 
tions, from the beginning of their Gec- 
vernment, Fhat though they admit the 
right of facceſſion, notwithſtanding the 


Goyernment of the Republick never dee 
ſcends 


to Brabant, ec. Juſtified. 


ſcends tothe Daughters, as long as there are 
Sons living. And Se#.12. N, 57.and 67, 
He proceeds : Famina, etiam major natw, 
in ſucceſſione indiviſtbilt excluditur a maſculo, 


{ & exiſtente maſculo, redigitur ad inſtar ſen 


cundi gradus, The Son excludes the 
Daughter in all indivifible ſucceſſion ; and 
if there be a Son, the eldeſt Daughter is 
conſidered as in the ſecond degree, And 
though in private inhericances another Law 
fhould prevail, that the Females were per- 
mitted to have equal Portions with the 
Males, from thence therefore is it to be cx- 
tended to the ſucceflion of Princes? andis 
the Publick to be regulated according to 
the rules of private perſons ? 

From whence it is clear, that the Argue 
ment hath no force which is taken from 
the cuſtom of Brabant, as to the Eſtates of 
private men, according to which the Chil- 
dren by the firſt Marriage go away with 
the whole inheritance of their Father ; the 
Children of the ſame Father by a ſecond 
Marriage being excluded, and this is called 
Fus devolutianis, the right of devolution 5 


{ As if the publick ſucceſſion of the (aid 


Dutchy ought to follow and be regulated 
by the ſame Laws that are in force among 
its Subjc&;, This not being a right way 

© © | 
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His Catholick Majeſtics Right 
of arguing trom private Succeſlions to pub. 
lick, as all Authors in Polity do acknow- 
ledge and affirm. | 
There is an irreconcileable difference in 
Reaſon between theſe two ſucceſſions;for it is 
of much more import for a woman to take 
upon her the Governtnent of a Republick, 
and in this to be preferred before the Males , 
than to admit her to the private poſſcſlion of 
a particular Eſtate, the extent of Juſtice can- 
not reach from one Species to another where 
the Inequality of Reaſon occurs. It mut 
needs be therefore againſt the known and 
common Rules of Juſtice, to wreſt and di- 
ſtort the Law, ſo as to make it equally bind- 
ing to publick and private Succefſions, But 
it that were granted, which yet to every 
common Reaſcn muſt appear contradiQory, 
and repugnant to the very Efſence and Fun- 
damcntals of Empire, however this Pretence 
cannot touch or impeach that Right or Suc- 
c:ihon, whereby his Catholick Majeſty hath 
ſo long pofieſt the Countries now in queſti. 
on, For the Du:chy of Brabant hath received 
from the aforciaid ;Ling Philip, proper and 
peculiar I aw:, ciftint from the Municipal, 
as we ſheweau befores fince whatſoever is 
enacted by a peculiar Law, muſt be under- 
ſtood exempicd trom ihe genera}, 
But 


p—_— 


-- To Brabant, ec. Juſtified. 


But if we ſhould grant a devolution in the 


publick Succeſſion of the Dutchy, without 


doubt it were to be underftuod of perſons 
qualified and capable to ſucceed ; but it is 


evident by what hath been ſaid, that Wo» 
men are uncapable to ſucceed, unleſs all the 


Males of the Duke of Brabant fail. It any 


be remaining, then the ancient Law of Bra= 
bant doth continue in force : the ſame Argu- 
ment ought to hold, that the Children by 
the firſt Marriage ſhould exclade others, fo 
that they be fic and qualified to ſucceed. 
No Example can be produced in any Age 
of ſo irregular a Succeſſion in Brabant, that 
a Woman hath been preferred beforc a man, 
in the ſame degree, in the publick Govern= 


ment: but on the contrary , there are not 


wanting Examples, where the Right of De- 
volution hath been negle&cd in the Succeſſi- 
on of the ſame Dukedom, 

Charles the Fifth, after the death of his 
firſt Wife Elizabeth, Daughter of portugal, 
by whom Philip was born (which ?h:lip by 
Mary a Daughter alſo of Portwgal, had Iflue 
Charles ) after the death of the faid Mary, 
in the year 1554. did freely diſpofe of the 
Low Countrics in Marriage to Philip the (e- 
cond with Mary Queen of Ezgland, under 
this condition, that the Children to be borm 

an 


His Catholick Majeities Right 

in that Marriage, ſhould ſucceed in all the 
Belpick Provinces, Charles the Son of ?hilip, 
then living, being utterly excluded, which 
Jawfully could not have been done, if by the 
Right of Devolution he had loſt the propri- 
ety of Brabant, Geldres, &c. which had 
been devolved to Prince Charles, as the Law 
of private Devolutions is, that if the Grand= 
father and Father do both become Wid- 
dowers, the Right of Succeſſion doth im- 
mediately reſt in the Grand-child, 

In the ſame manner Philip the ſecond, be. 
ing a Widower by the death of his third 
Wite Elizabeth of France, did in the year 
x598. freely diſpoſe of the ſaid Provinces, to 
his Daughter 1/abel, upon her Marriage with 
Arch-Duke Albert, which he then confined 
to certain Conditions of returning again'to 
the Family of Spain, and ſome other Re- 
ſtriftions z which certainly he would never 
have done, if he had thought himſelf tied by 
the Right of Devolution, or that by vertue 
of any Municipal Law, he had been deprived 
of the Propricty, or power of diſpofing of 
the principal Dutchy. For if the Right of 
Devolution have any place in the Supream 
Titles of theſe Provinces, that Right was al- 
ready ſctled in her, and by conſequence he 
could neither have given them to his Daughe 

ter, 


- 
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to Brabant, &c. Juſtified. 


ter, nor have impoſed any condition upon 
her. So that by theſe Examples it is evi- 


dent, that there never was any Right of De 
volution in reſpe& of theſe Provinces, ac- 
knowledged by the Princes of them, nor did 
it ever produce any effe&, ſince even thoſe 
perſons that had moſt reaſon to pretend, re- 
mained ſatisfied. | 

Now if there had been any doubt of this 
Right, this Argument had never been omit- 
ted by the Houſe of Savoy, in the year 1633. 
after the death of the Infants Iſabella, Siſter 
to Catherine, when all poſſible ſearch was 
made, to prove that the Succeſſion of theſe 
Provinces did of right belong to the Princeſs 
Catherine, 

For if the Right of Devolution, which is 
in force among private perſons,had the ſame 
Priviledge as to publick Succeſſions, it were 
not to be maintained, but that by vertuc of 
that Right the Provinces of the Durtchy of 
Brabant would after the death of Philip ſub- 
ordinately, and by the Right of degree 
have belonged to the ſaid Catherine, and ſhe 
dying in the year 1597. and Iſabella in the 
year 1633» ifthere had been no other impe- 
diment, the Heirs of Catherine would have 
had the Right of Succeſlion. But they who 


by their Diſputes in Print undertook to de- 
| ; tend 
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His Catholick Majeſties Right 
fend the Right of the Houſe of Savoy, and by 
all pollible Reaſons to maintain its Title,de- 
ſpaired to find any ſupport from the Right 
of Devolution, and therefore they wholly 
omitted it. | 
There cannot be a more convincing Ar- 
gument that the Righe of Devolution was 
never of force in the Succeſſion of theſe Pro- 
vinces, not only in the ſence and opinion of 
their Princes, but even of the whole Belgick 
Provinces, ihan that Decree eſtabliſht by the 
Emperor Charles the Fitth,in the year 1549, 
where it was enacted, That the Belgick Pro- 
vinces ſhould never be ſeparated the one 
from the 6ther, by any Diviſions of the Sut- 
ceſſlion, but ſhould always continue in the 
Poffeſſion of one Prince , in theſe words : 
Defirans ſur toutes choſes Powurveoir au bien, 
repos, © tranquillite de nos Pays de par de ca, 
& conſerve? icenx en une maſſe,& qu elles ſoyent 
znſeparablement pſſedees par un ſeul Prince, 
Defirins above all things to provide for the 
Good, Repoſe, and Tranquillity of our Coun 
eries on this ſide, and that they may remain en- 
tire and inſepav2ble under the Obedience of one 
Prince, To cfic& which Defign, the Em- 
peror took away all difference of Succeflion, 
as the only thing that oppoſed it ; and in the 
Provinces, introduced Fs Repreſentationss, 
: the 


- To Brabant, Ge. Ju#ified. 
the Right of Repreſentation ; by vertue of 
which Children entred into the-place , and 
repreſented the perfon of their immediate 
Anceſtors; a thing nGt then in uſe in ſome 
. of the ſaid Provinces, and whence was fear- 
cd the diviſion of that Belgick Body. 

Which new Conſtitution was not only re- 
ceived, and approved by the Eſtates of every 
Province , as neceſſary for their publick 
Peace, and Union, bur alſodefired , as ap« 
pears by their Publick Aﬀs, and afterwards 
ſubſcribed by all their Governors, in theſe 
words, Meſmes les dits Eftats ont fait in- 
ftance devers nows,que vouluſions introauire Ia 
dite loy, &c, Statuons & Decretons qu” en 
tous nos dits Pays, Repreſentation aura lieu , 
en ce qui touche Ia Succeſſion de Prince, ou 
Princeſſe, eſtans capables a Smucceder, The 
aforeſaid Eſtates having been earneſt Petition- 
ers, that we would introduce the ſaid Law, 
&c. We enaft , and decree, that in all our 
aforeſaid Countries, the Right of Repreſentatt- 
on ſhall be in force, ſo far as concerns the Suce 
ceſſion of the Prince or Princeſs, being capable 
20 ſucceed, And after which follows a Cata- 
logue of Names, not only of 'the Princes, 
and Nobility, but alſo of the principal Per= 


ſons of the Gown, as the Prefident, the” 


Chancellor, &«c, 
Now 
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- Now if ſome of the Provinces ſhould fi 
be ſubje& to the Right of Devolution, and 
others exempt, the care and diligence uſed 
upon this occaſion, would be rendred ofno 
effe&: For how could the Conjuntion have 
poſlibly continued firm, it ſome of the Pro- 
vinces by Right of Devolution ſhould deſcend 
to the Iſſue of the firſt Verter, and others to 
thoſe of the ſecond ? ;Certainly that moſt 
wiſe and excellent Prince,through Ignorance 
of the Laws of his own Provinces , had 
there failed in his Defign : which Conceit is 
not imaginable, nor would any man of the 
leaſt inſight into publick Aﬀairs, have the 
confidence to fay it : eſpecially when he con- 
{iders that all the Eſtates, and moſt Learned 
Counſellors of the Low Countries, were 
concerned in the enaCting of that Law, So 
that to believe that an Aﬀembly of men fo 
Learned ſhould be ignorant of the Law they 
themſelves live under, and fo converſant in , 
is beyond all probability. 

"That which hath been ſaid of the Dutchy 
of Brabant, ought to be applicd not only to 
that of Limboarg, (which all men know is 
unſeparably annexed to it) but allo to the 
Dutchy of Gelders : For the ſame Law 
which Ph:lip King of the Romans preſcribed 


in the year 1204. for regulating the ſucceſ« 
fion 


to Brabant, Ec. Juſtified, 


fion of the Dutchy of Brabant, the Emperor 
Charles the Fifth in the year 1549. at the in- 
ſtance of the Eſtates of that Province, eſta- 
bliſht for the Dutchy of Gelders, by which 
Women, in defc& of Heirs Males, are ad- 
mitted to the Succeſſion of that Dutchy, in 
theſe words; Authoritate noftra , & de plee 
nitudine Poteſtatis, decermmus, & declara« 
ws, hoc noftro C eſareo Edifio perpetno, quod 
in noftro Ducatu Geldriz , & Zutphaniz 
Comitatu, uti in ceteris noſtris Provinciis Pa= 
zrimonialibus, & bereditariis,deinceps omni Of 
quocungque rempore, famine , nom extaniibus 
maſcuiis keredibus, ſuccedere peſſint & debe= 
ant , &c. By our Authority and abſolute power, 
we do decree, and declare , by this our Impe- 
riac Ediet, that in our Dutchy of Geldets, 
and County of Zutphen, as in all other our Pa- 
trimsmol and hereditary Domimons, bhereaf- 
ter, and at all times, Women may, and ought 
to ſucceed, when there are no heirs Males exe 
zant, &c. By which Edi& the ſame Argus 
ments which were uſed for the Dutchy of 
Brabant, are in force, not only for the Dut- 
chy of Gelders, but alſo for all other Pro- 
vinces, ſeeing nothing can be more manifeſt 
than the words, Uti in ceteris Provincius Pa- 
trimonialibus Of hereditariis, As in all other 
our Pairimonial and hereditary Provinces, 


For 
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For the Coumty of Namur , ic was not 
ricceſlary to fay any thing, becauſe it is 
known to all men, that in the year 1418, 
it was by the conſent of the Eſtates ſold by 
John the laft Duke thereof, to Philip le Bon 
Duke of Burgundy, and deliver'd on this 
condition, that it ſhould perperually, and 
inſeparably be annex*d to the County of 
Flanders; with which therefore it ought 
to be ſubjet to the ſame Law of ſucceſſion : 
which 'not being regulated by this par- 
ticular Law of Devolution, ſo neither can 
the County of Namur, though among par- 
ticular perſons the ſaid Law continue in 
force. 

But if it were granted that there was 
neither Law nor Contra, it is moſt cer. ' 
tain that the County of Namwur was held 
as a Member of Henaut, and ſhould in rea- 
ſon be therefore bound to follow in ſucceſ- 
fion the Laws of the Superior , among 
which without queſtion, this was one ; that 
the Son of the ſecond Wife ina lineal ſuc- 
ceſſion, ſhould be preter'd before the Daugh. 
rers of the firlt Wife, either in publick or 
private ſucceſſions, i bs 
But that they might leaye:nothing un- 
attempted , they fay as to the ſucceſſion. 
of Henaul:, that in the fourth Article ng 

tne 


* To Brabant, &c. Juſtified. - Is 
the Cuſtoms of 'the ſaid Province under the 
Title of des Allens.. Stamitur, Allodia pa= 
trimonialis pertinere ad .liberos primi ma- 
trimonit, ſive Filium, five Filiam, & quam= 

| din hi ſuperſunt, Iozum non dari proltibus ſe- 

quentis Connubii, It is decreed, that inhe-= 

ritances belong to the iſſue of the firſt Wife, 

whether Male or Female, and at long as they 

live, the iſe of the ſecond Wife is utterly 

excluded. Within which conſtitution, they 

would by all means includg the County 

it (elf, as free and independent, and by con« 

ſequence to be accounted free from the tc- 

l nire of a Superior Sign!ory: But the 

| weaknefſeof the objeGion does ſufficiently 

 / appear by a following clauſe n' the fame 

Article, which ordains, that if thefe goods 

come by a collateral ſucceſſion, 'they ſhall 

| be divided among the Children of both 

Wives; which divifion certainly can in no 

wiſe concern the County it (elf, 'ſceing that 

according to the cotmmon uſe of Nations, 

this Principality goes" alwaics entire to the 

eldeſt Son, as the Annals and Pablick Re. 

; cords of all ſucceſſions evince by innumera» 

 \blecxanyle. | 

Of the ſame nature is another 'of their 

arguments drawn from the ſame Cuſtoms. 
Cap. 91, Art, 3. Whereby Eſtates acquired 
| + M uring 
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during the Marriage, are deſcendable to 
the iſfue of that Marriage : For as they ac- 
count theſe Provinces as purchaſed and ac- 
quired by his Catholick Majeſty , becauſe 
by the death of the moſt Serene Infants 
Iſabella, which happen'd in the year 1633. 
They reverted to his Majeſty of Spain, by 
vereue of an agreement annexed toa con» 
trakt of Marriape, in the year 1598; But 
beſides what hath been fo often ſaid, the 
cuſtom of inheriting among Subjeas, can- 
pot . give Law to a publick ſucceffion , 
which hath alwaics had its rules apart by 
ics (&lf, differing from that of private E- 
ſtates : And that cuſtom which ſo advances 
Children to the inheritance, ought till to 
admit this reſtrition, If they be capable to 
facceea , which Women except for defe& 
of Heir Male in the ſame degree, cannot 
be ſaid to be in the caſe of Dominion and 
Government : And though the cuſtom of 
Henault were in force as to ſuch a ſucceſs» 
fion, it maſt however be underſtood, with 
this exception ; Unleſt s Male ſhould ſur- 
vive-together. | 

Which appears ſo clear, that there can' 
be nothing more requiſite to be ſpoken as 
to that particular ; but if it were, yet it 
might eaſily be evinced from the gy 

O 


to Brabant, ec. Juſtified, 
of che French Authors themſelves, that what» 
ſoever either by the Right cf Inheritance, 
Succeſſion of Nations, or by an Agreement 
upon the Marriage of any Anceſtor, deſcends 
upon the Husband during the Marriage, can= 


not be adjudged an acquiſition or purchaſe 


of the Husband by the marriage ; which the 
Preſident of Britany Argentre ( whom all 
other Authors readily follow) allows for an 
undeniable interpretation of all ſuch Cu- 
ftoms, in his Commentary upon the-418th. 
Article of the Cuſtoms of the ſaid Pro- 
vinces. 2, i | 
It were a thing meerly ſuperfluous, to dil 
gourſc particularly of all the Provinces; ſince 
the Emperor Charles the fifth hath declared 
in ſo few words, That Women ſhall then 
only be-admitted to the Succeſſion of them, 
eMaſculis nnm extantibys ; when there are ng 
Heirs Males in being. Which doth abſfo. 
tutely take away all Objeaions, 
Theſe things'being fo, it might ſeem to 
tittle purpoſe , further to diſpute the Vali- 
dity of the Renunciation made by the Infan- 
\zaof Spain, now Qucen of France, at her 
Contraft of Marriage ; ſmce it already ap- 
pears (ſetting the Renunciation aſide) that 
the Heir Male, though by the ſecond Venter, 
ought to ſucceed before the Female by the 
firſt, B 2 But 


17 


18 His Catholick Majeſties Right 
Bur if there ſhould pcſibly any Contro- 
verli: ariſe about a collateral Succeilion, and 
the infants of Spain, as in neareſt degree 
ſhould demand it, however ſhe muſt neceſ- 
-  ſarily be excluded by the exceptions of the 
Renunciation made by her ſelf : For that 
in che moſt ample and expreſſive terms that 
could be., by her Oath, fhe declared her 
ſelf excluded, from ever claiming any of 
the Dominions of the Catholick King ber 
Fath-r, and this upon the concluſion ef. the 
Marriage, for the eftabliſhing the univerſal | 
peace of Exripe, in the preſence and with 
the Applauſe of the whole Chriſtian world, 
the Kings themfelves, with the Vrinces of 
the Bloud, and the Chief Nobility of both \ 
Kingdoms being preſent, and aſſiſting, than 
which nothing could have been more Sacred 
or Solemn. 
In ſuch publick and ſolemn Treaties, the 
Subtletics of Lawyers ought not to be per- 
mitted, which are too often intruding into 
private TranſaRions, as about the Daughe 
ters Renunciation, being then an Infant ; of 
the non-payment of the. Portion-Money at, 
the day limited ; and others of the ſame na« 
ture: which Niceties and Cavils are no 
whcre more exploded, than by the Lawyers 
ot France; whoſe Opinions thoſe of their 
own 
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own Nation cannot juſtly decline. In the 
number of which learned men, may be ac- 
counted Aners, Robert, Chopin, Molinew, 
Cujacius , Papone , Charond, Maynard, Fa. 
| ber,and many other Authors of great eſteem; 
among whom , the moſt eminent ColleQor 
of Arrets, Lowet, and his Commentator, 
Brodeaux, who, among the reſt of the Re- 
| folutionsof the Supream Courts of Judica- 
| _ ture, report ſuch Renunciation of Daugh- 
' ters, without any reſpe& had to their Mino- 

rity, orillegal compuliion, to be efteemed 
| valid, and good in Law, eſpecially thoſe 
which tend to the preſervation of Noble Fa- 
milies. The Words of Brodeanx, Lit. R. 
7, 17, aretheſe; C'eft choſe certaine, & re- 
gle par les Arreſts, que telles Renonciations 
aux Succeſions futures, direes, O& collate- 
rates, par un Contra de Marriage, du quel 
les clauſes contenantes les renonciations ſont 
acceſſoires, & par coherence, prennent Ia meſme 
nature ; ſoit entre nobles , ou roturirs; Of 
que les Fillgs i en peuvent eftre relevees, pour 
quelque cauſe & pretexte qne ce ſoit, de Afinc- 
rite, Crainte, ou Teſirn imorme, *T1s acaſe 
\ certain and reſolved by the Comrts of Parlias 
ment, that ſuch Renunciations of future Sc 
ceſſions, either lineal, or callateral, made upon 


Contrad of Marriage, ſuch Clauſes of Renun- 
B 


3 ctution 


"c 


20 


His Eatholick Majeities Rigbt 
ciation being coherent and agreeable to the ſaid 
Contraf, become of the ſame nature, whetber 
between Princes , or others , And that fuch 
Daughters cannot be :xelieved, either by al= 
ledging Minority, Fear, Violence, or any acher 
pretence whatever, | 

But the ſtrongeſt ObjeAion made by the 
other fide, is a Clauſe inſerted in the Con- 
trat of Marriage ; which in French 'runs 
thus: . One moyennant le payement effedif 
fait a ſa Majeſie tres Chriftienne, des dicis 
Cing cents mille eſcus , aux termes qu*1l a 
eſte cy-devant dit, Ia dite Sereniſiime [nfante 
ſe tiendra pour contente, &c, That by the true 
and juſt payment, to be made to her moft Chri- 


(lian Majeſty, of the ſaid five hundred thouſand 


Crowns, at the time afureſaid, the moſt Serene 
Infanta ſhall remain fully ſatisfied and content, 
NC, 

And if the Meney be not paid nor tendred 
(lay they) at the time appointed, then the 
Conlideration and Cauſe of the Renunciati- 
on ceaieth, and conſequently the Renuncia- 
tion it ſelf, But the Equity of Law, cor- 
rcAs the ſeverity of ſuch proceedings, and 


admits the Party to take off his default, and 1 


ſave the breach of the Condition, as the 
Law appears to be. L. 37. #. de verb, obliz, 
Nam Promijſur poſt moram offerends , purgat 

moran, 
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enoram, A Tender afier the day, ſaves the 
Forfeitare, However if things ſhould be ta. 
ken in the greateſt cxtremity, yet the effe& 
of the non-paymentis not that thereby the 
ContraQ ſhould be diffolved, but that the 
damage which enſues thereupon be repair- 
ed. So it isalfo if a Purchaſer fail in the 
payment of his Purchaſe-Money at the day, 
yet his Purchaſe remains abſolute, and ſhall 
never be defeated, if he pays the Intereſt, 
and makes ſatisfaQion for the damage enſued 
upon his delay. Thoſe great Lawyers of 
France before mentioned, and commended, 
in this very kind of Renunciation upon the 
Marriage, inſiſting upon the common Law, 
admit of no avoiding of the Renunciation 
for defe& of payment of the Dowry z becauſe 
as Molinews the Chief PraQtifer in France 
holds : Filta non per numerationem Dotis, ſed 
per conventionem excluditur, The Daupbrter 
#s excluded by the Agreement, and not by the 
payment of her Portion, And thoſe who by a 
more indulgent and favourable Law do 
grant that the Paternal Eſtate may revert to 
the Daughter, allow it, but with this reitri- 


\ &ion, that before the Daughter be admitted 


for non-payment of her Dowry, to the In- 
heritance, ſhe her ſelf renounced, a further 


day of Payment be firſt aſſigned , beforg 
| B 4 - which 
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which ſhe i5 not ro be admitted to the poſ- 
ſeffion, as Brodeaux, Lit. R, Num, 18. af- 


firms upon the Judgment of the reſt of the 


Counſellors of France. 

To conclude, the Renunciation of the 
Daveghter is defcRive (as they ſay ) in this 
particular, that ſhe did not only renounce a 
future and uncertain Sncceſſion, but alſo a 
Right gained by Devolution ; and the Pro- 
pricty of the Paterna] Goods, acquired by 
the difſolution of Marriage, which the Au- 
thority of the Law doth not permit to thoſe 
that are under Ape : ſecing that ſuch Renun- 
ciations of Daughters, are not admitted up- 
on any other conſideration, but in regard 
that for the incerticude of the feture Suc- 
ceſſion, and the dubious event of profit or 
damage, no prejudice can be conceived yet ; 
which contrariwiſe is apparent, when they 
do not only renounce a ſucceſſion which may 
= to them , but which is alrcady fal- 
cn 

But over and above what hath been faid, 
whereby ir 1s clear that the Right ofDevo- 
Jution 15 1eJeRed in publick Succeſſions, It 
15 apparent, that this way of arguing, and 
deceit, rrocecds from the Ignorance of the 
Narure of the ſaid Righr of Nevolution, ſee- 
Ing that ic is decreed and eſtabliſhed by the 
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conſtant authority of caufes already deter- 
mined by the Law, which have the fo:ce 
of a cuſtom, that the right of Devolution 
cannot be cſteemed for a ſpecies of Succeſſi- 
on, which doth give unto the Children of 
the tirſt vezter the propriety of the Fathers 
goods, he being yet alive; for it is certain, 
Viventis non eſſe barcditatem ; That there is no 
inheritance of the living : and that all that the 
right of Devolution doth effeR, is to put a 


certain tye upon the Fathers goods, in bee | 


half of the Children, that he may not ali- 
enatc them, and rhat they may ſucceed after 
the death of their Parents; which ſeeing 
alſo may fail, when the Children dye before 
theie Father, here therefore cannot be 
imagined any certitude of acquifition, which 
the Daughter may nc: Renounce: Neither 
can it be ſaid that the propriety doth be- 
long to the Children imnetanls after the 
Diſſolution of the Marriage ; and this is 
the genuine ſenſe of this cuſtomary Law 
of the Low Countries, which the Pradti- 
tioners and Lawyers of France, being 
ſtrangers, were till now. ignorant of : But 
they may learn, if they pleaſe, to peruſe the 
Writings of the Lawyers of the Belgzck 
Provin:es : Among the reſt fome 8o years 
ſince, Foamnes Wameſius was very _ n 

who 
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dicium eft, quod liberis primi matrimon, 


ret ſuo Jure, non ut heres liberorum, &C.. 


A cnſtomery Devolution of propriety is not a 
Succeſſion, but is only an obligation which us 
caft upon the Survivor ; and wherewith the 
goods alſo are affeited , that they carat by 
the free will of the Survivor be alienated, or 
mortgag'd , by which tye it cannot properly be 
ſaid that the Survivor ceaſeth to be the pro 
Prietor of the ſaid goods ; wbich is evident, 
becauſe the Children of the firſt venter, in 
whoſe favour this tye is put, coming to dye 
before the Father or Mother, the ſurviving 
Parent is freed from the aforeſaid tye, and 
may at his pleaſure diſpoſe of the aforeſaid 
goods, having recover'd his right, not as Heir 
#0 his Children, 

Secing 


O | 
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Secing therefore that the right of Devo- 
lation ought to. be plac'd among uncertain 
caſes, ſo the Renunciation which is made, 
ought to ſubſiſt in regard of this, as in re- 
ſpe& of other events. 

Bur theſe things which archere alledged 
concerning this particular and ſpecial Law 
of deſcenxg, and the Renunciation which 
was. made of it, is more then the neceſlity of 
the queſtion requires ; ſince *tis well enough 
known to all perſons conyerſant in publick 
affairs, that there is no ſuch law as to the 
publick ſucceſſhon in the Government of 
Brabant, Gelderland, Limbarg, Namur, nor 
of any other. Province or Country, inall the 
Catholick Kings Dominions. | 

Notwithſtanding if throughthe variety 
or obſcurity of particular cuſtoms any thing 
of doubt ſhould yet remain, it would be 
clearly removed by that efpecial Covenant, 
compriſed in the Treaty of Marriage, agreed 
upon and confirm'd by both Kings, which 
had no relation to the Dowry, but was 
made to keep both Crowns in perpetual 
equality: And fo prevent all occaſions that 
might happen of uniting two ſo great Kinge 
doms. Placuit utrique Regi pactione inſtar 
legis ſemper valitura ſancire, ne unqnam ſee 
reniſima Infans Thereſa,” aut poſteri ejus alli, 
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ad ſeros u{que Nepotes, quocunque gradu ſint, 
admittantar ad ſucceſſionem ullam, ſive Reg= 
noram, five Principatuum, Provinciarum, 
Ditionum, Domimorum quorun:icunque Regis 
Catholici, non obſtante lege nlla, conſuetudine 
ant alio Ture in contrarium, cui utrinſque 
Regis anthoritate pleniſime derogatur, cone 
templatione difle e qualitatis, & publice 
utilitatis que inde emanature ſperatur, It 
was conſente1'to byboth their Majeſties, and 
by them confierrd, that neither the moſt Se= 
rene Infanta Thereſa, nor any of her Iſſue or 
Poſterity, in what degree ſoever, be admitted 
to ſucceed in any of the Kingdoms, Dukes 

s, Provinces, or Dominions of bis Catho= 
lick Majeſty, any other ( uſtom, Conltitu. 
tion, or Law to the contrary notwithſtanding © 
So that if any ſuch Cuftom or Conſtitum5n were, 
it was by authority of both Kings abſolutely 
ennuild and deſtroyed, And this only to ade 
juſt the Dominion of b5th Crowns, ſo as each 
of them might receive an equal benefit by it. 
Th: very words of which clauſe moſt evi- 
dently prove, that how far ſocyer fuch a 
cuſtom mioht prevai! as to private Inheri- 
cancer, yet as to the rublick it was wholly 
reſtrained. The Article in the French is this. 
Eftant les deux Comronnes fi grandes, O fi 
pu'flintes, quelles ne puiſſent eſtre reunies en 
ane 
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une ſeule, & afin que dez &, preſent on previ= 
enne les occaſions dane pareille .jondion, &c. 
Dongues attendives les ſuſdites Fnſtes raiſons, 
& notamment de Pegalite qui ſedoit conſer- 
ver , leurs Majeſtez, accordent & arreſtent 
par Contrad, & Pale conventionnel entre 
elles, qui axra liew, force, & viguenr de la ley 
ferme, & ſtable 2 tout jamais, que Ia Sere« 
nifime Infante d*Eſpagne, ni ſes Enfans, & 
leurs Deſcendants, en quel degre ils ſe puiſſent 
trouver, voire a tout Jamais, ne pmiſſent ſuce 
ceder 6s Royzumes, Eſtats, Seipneuries, Of 
Dominations, &c, qui appartiennent, '& ap 
partiendront a ſa Majeſte Catholique, tant 
dedans que dehors le Royanme d'Eſpagne, none 
#bſtant toutes Ioix, ou coutumes, &c, aux 
quelles leurs Majeſtez derogent, %c. The two 
Crowns being ſo great and ſo puiſſant, that 
they cannot be united into one Kingdom, and 
that to the end that from this preſent, all oc« 
caſions of ſwch a conjuniiion may be avoided : 
Therefore upon due conſideratign had of the 
aforeſaid reaſons, eſpecially that of equality, 
which ought to be preſerv'd : It is accorded be- 
tween both their Majeſties, and by mutual 
Covenant and Contra ordained, which ſhall 
continue in the full force and vigour of a Law 
for ever, that the moſt Serene Infanta of Spain, 
ber Children, nor deſcendants in what degree 

ſoever, 
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ſoever, ſhall never ſucceed in the Kingdoms, 
Signiories, or Dominions, which do or ſhall 
belong to his Catholick Majeſty, as well with - 
in as without the Kingdom of Spain, notwith- 
flanding any Law, or Cuſtom, which hereby 
their Majeſties do aboliſh. 

Which claufe is fo expreſs and clear, as 
no perſon can poſtibly deny himſelf ſatisfied 
with it ; unleſs ſuch a one, that efteems all 
Agreements to be ſomething or nothing, as 
his will and intereft direct him. 


